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THE PROTECTION OF AMERICAN CITIZENS IN CHINA: 
EXTRATERRITORIALITY 

By Benj. H. Williams 

THE ORIGIN OF EXTRATERRITORIALITY ESJ CHINA 

The most important single step taken by the western powers in pro- 
tecting their nationals in China was the acquisition of extraterritoriality. 
This withdrew them from the jurisdiction of Chinese law and placed them 
under the laws and tribunals of the home country. As there is at the 
present time a great deal of discussion as to whether these rights should 
be withdrawn it may be worth while to glance for a moment at the reasons 
for the origin of the system, and this may in turn enable us to judge better 
whether the conditions which gave rise to it have as yet passed away. 

Prior to the intercourse of western nations with China the system of 
extraterritoriality had existed in certain other oriental countries, dating 
back to the exemptions allowed under the Greek Emperors at Constanti- 
nople. 1 But when the western nations came in contact with China they 
found there no willingness to allow immunities from the Chinese law. 
China had gone through a period of legal evolution similar in this respect 
to that of the European nations but earlier in date. The Chinese law, 
like that of the West, had become territorial, and all within the Emperor's 
domain were subject to his jurisdiction. The Chinese Penal Code pro- 
vided: "In general, all foreigners who come to submit themselves to the 
government of the Empire, shall, when guilty of offenses, be tried and 
sentenced according to the established laws." 2 

It is true that in the case of the Russian relations along the northern 
border it was provided by treaty as early as 1689 that where the subjects 
of one country should commit offenses in the other they should be taken 
across the border for punishment. At Canton, however, where the greater 
part of the trade with the West was carried on, the strict territoriality of 
the law prevailed. During the early period the Chinese took jurisdiction 

JSee Frank E. Hinckley, American Consular Jurisdiction in the Orient, Wash- 
ington, D. C, 1906; Philip Marshall Brown, Foreigners in Turkey, Princeton, N. J., 
1914. 

2 Sir George Thomas Staunton, Penal Code of China (a translation), London, 1810, 
Sec. XXXIV, p. 36. 
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over all criminal cases, including those where Europeans were concerned. 3 
The Terranova case illustrates the methods used by the Chinese in 
compelling the surrender of an accused foreigner. During September, 
1821, while the American ship Emily was at Canton, a member of the 
crew, Francis Terranova, an Italian by birth, was accused of causing the 
death of a Chinese woman. She was selling fruit in a small boat alongside 
the Emily; and the sailor, whether by accident or design, dropped an 
earthen jar overboard, striking her upon the head and causing her to fall 
into the water and drown. The Chinese authorities immediately demanded 
that Terranova be surrendered to them. The captain of the Emily re- 
fused to deliver him, but instead placed him in confinement on the boat. 
After negotiations it was agreed that he should have a fair and impartial 
trial by a Chinese magistrate on board of the Emily. The trial was ac- 
cordingly held, but compared with American standards of justice it was 
exceedingly unfair to the accused. The defendant was adjudged guilty 
and request was made that lie be sent ashore for execution. During the 
negotiations which followed this demand the Americans are reported to 
have said: "We are bound to submit to your laws while we are in your 
waters, be they ever so unjust. We will not resist them." 4 

The Americans refused to surrender the prisoner, stating however 
that they would make no resistance should the Chinese come aboard and 
take him. Upon receiving this answer the local authorities arrested the 
security merchant and linguist of the Emily and placed them in close con- 
finement in Canton. The American trade was ordered to be stopped, and 
the merchants were forbidden to supply the ship with provisions. After 
a week, during which time the American traders experienced great incon- 
venience, Terranova was surrendered. A second trial was held at Canton 
at which no foreigners were allowed to be present. The accused was 
found guilty and strangled to death within twenty-four hours at the public 
execution grounds in Canton. His body was then returned to the Emily. 
From this it may be seen that the Chinese claimed jurisdiction over for- 
eigners within their territory and used vigorous methods to enforce their 
claims. 

OBJECTIONS OF FOREIGNERS TO THE CHINESE JURISDICTION 

Submission to Chinese jurisdiction was, however, revolting to foreign- 
ers on account of certain obnoxious features of the Chinese law and pro- 
cedure, which may be described as follows: 

sStaunton, supra., p. 517, setting forth an edict demanding the surrender of an ac- 
cused European at Macao. See also Peter Auber, China, an Outline, London, 1834, 
p. 85; Hosea Ballou Morse, The International Relations of the Chinese Empire, Lon- 
don, 1910, Vol. 1, p. 100. 

*North American Review, Vol. 40, p. 66, giving the account of an eye-witness to 
the trial. 
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Severity and Cruelty of Punishments 

According to the Penal Code there were several gradations of punish- 
ments varying with the seriousness of the crime. These, in brief, consisted 
of death by slicing, decapitation and strangulation; transportation for life 
or a term of years, often combined with penal servitude; whipping with 
the bamboo; and wearing the cangue, or a square wooden frame around 
the neck. This was a system of severe penalties and humiliations without 
any idea of reformation except through fear and force. There is evidence 
that the actual administration of the law was by no means as severe as the 
written code would indicate. There were a number of reasons for mitiga- 
tion of punishment and for exceptions in particular cases, so that the 
nominal and outward form of the law lost much of its severity in the actual 
application. It is doubtful if, on the whole, the Chinese penalties were 
any more severe than those in force in England at the beginning of the 
nineteenth century. Yet nevertheless the impression among foreigners 
was that the Chinese law was full of cruel and unusual punishments, and 
this had much to do with creating a demand for extraterritoriality. 

Bad Conditions in Chinese Prisons 

The prisons were not used for confinement as punishment after crime, 
but rather for the detention of the accused and oftentimes of the accuser 
and witnesses while awaiting the trial. They were ordinarily in a filthy 
and unhealthful condition. The prisoners were huddled together in single 
enclosures. Overcrowding was common. Cases of skin infection were 
frequent; and conditions in general were favorable to the propagation of 
disease. Samuel Wells Williams estimated that the number of those who 
died in prison was twice as great as the number of those dispatched by 
the executioner. He mentions that 200 deaths were reported for the Can- 
tonese prisons in 1826 and 117 in 1831. 5 

Administration of Justice by Executive Officers 

Until recently there has been no separate judiciary in China. The 
judicial system has been in the hands of the administrative officials. The 
District Magistrate, who presided over the court of first instance, was also 
Sheriff, Tax Collector, Overseer of the Public Roads, Registrar of Lands, 
Famine Commissioner, Officer of Education, Coroner and Prosecuting 
Attorney. 6 The administrator must be a man of energy and vigorous 
action in upholding the majesty of the law. The rights of the state in the 
punishment of crime must loom larger in his mind than the rights of the 

«S. Wells Williams, The Middle Kingdom, New York, 1883, Vol. I, p. 514. 
6See T. K. Jernigan, China in Law and Commerce, New York, 1905, p. 35; J. 
Thomson, The Land and the People of China, London, 1876, p. 248. 
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individual. Accordingly it would be useless to expect a judicial attitude 
or a disposition to apply the law in a scientific manner. Furthermore the 
widely known corruption of the Chinese officials naturally made the west- 
erner averse to submitting himself to their jurisdiction. Proceeds from 
tax collection, presents, rewards for connivance with criminality, exactions 
of all kinds went to make up the compensation of the under-paid official; 
and it was well known that bribery often controlled the decision in a case 
at law. 

Torture and Prejudice against the Accused 

Foreigners shrank from submission to trial by Chinese tribunals be- 
cause of the methods of torture to extort testimony which were common at 
that time. In cases where the Magistrate believed the witness to be testi- 
fying falsely or where he refused to answer a question it was customary 
to apply the instruments of torture. Torture was also quite universally 
applied upon the person of the accused. Although presumed to be guilty 
no penalty could be inflicted without a confession. To obtain this confes- 
sion the accused was subjected to torture. 7 The following account of an 
eye-witness illustrates this procedure. The accused was compelled to 
kneel upon chains. His hands were fastened behind his back and tied to 
a stake held by two policemen. He was evidently in agony, and each time 
he swerved to relieve the pain he was brought back to position with a blow 
upon the head. His cries for mercy brought forth only the answer: 
"Suffer or confess." 8 How repugnant such practices were in the eyes ol 
the foreigners can readily be seen when it is remembered that in England 
and America not only was the accused protected against torture but he 
could not even be compelled to testify against himself. 

The Doctrine of Responsibility 

The Chinese law held the group for the acts of the individual. The 
family was held for the acts of its members. 9 This is well illustrated by 
a case occurring as late as 1900 in which two Chinese, who had become 
citizens of the United States and were residing in Honolulu, committed a 
political offense against the Chinese Government. Being unable to reach 
the offenders in Honolulu the Chinese officials proceeded by fine and im- 
prisonment against the families of the two men in China. 10 

The doctrine of responsibility was likewise applied to foreigners as a 
group. If a Chinese was killed by a foreigner the Chinese officials held 
the foreigners of that nationality to account, demanding that they should 

^Thomson, op. tit., p. 248; Alabaster, Notes and Commentaries on Chinese Crim- 
inal Law, London, 1899, p. 17; Morse, op. tit., Vol. I, p. 112. 

»W. C. Milne, Life in China, quoted in S. W. Williams, op. tit., Vol. I, p. 508. 
»Auber, op. tit., p. 56; Alabaster, op. tit., p. LXX. 
io U. S. Foreign Gelations, 1902, p. 244. 
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surrender some one for execution, to render a life for a life. This was 
their attitude in the case of the Lady Hughes 11 in 1784, in the Terranova 
incident of 1821, 12 and in the case of the Topaze of the same year. 13 

Prejudice of the Chinese against Foreigners 

The official class of Chinese looked upon the men of other nations as 
barbarians and, in a measure, without the pale of the law. "The bar- 
barians are like beasts, and not to be ruled on the same principle as citi- 
zens. Were anyone to attempt controlling them by the great maxims of 
reason, it would tend to nothing but confusion. The ancient kings well 
understood this, and accordingly ruled barbarians by misrule; therefore 
to rule barbarians by misrule is the true and best way of ruling them. ' n * 
In 1836 a complaint made to the British Foreign Office concerning condi- 
tions in China asked, among other things, that British subjects be entitled 
to the protection of Chinese laws, ' ' such as they are. " " Why the foreign 
residents of China should be regarded as without the pale of all govern- 
mental laws," the memorial continued, "it is difficult to understand; but 
such is the fact; for while the Chinese Government has adopted the prin- 
ciple that it is right to control them without laws, no foreign power affords 
any protection to the residents here." 15 

It was for these reasons that the principal western nations demanded 
and secured from China the immunities from Chinese law and jurisdiction 
commonly referred to as extraterritoriality, which constitute an important 
divergence from the principles practiced by the western nations in their 
dealings with one another. Great Britain was the first to secure this con- 
cession by treaty provision. This was obtained as a result of the war with 
China of 1839-42. Although the matter was not mentioned in the Treaty 
of Nanking, which concluded the war, it was nevertheless provided for in 
the supplementary treaty signed in 1843. The United States following 
this lead obtained the inclusion of extraterritoriality in the Treaty of 1844. 

The provisions as set forth in the Treaty of 1844 between the United 
States and China, and as later amplified by the Treaty of 1880, constitute 
a full and explicit statement of the privileges of extraterritoriality, and 
may be summarized as follows : 

1. American citizens who are accused of crime in China are subject to 
trial and punishment by the authorized American tribunal according to 
the laws of the United States. 

"S. W. Williams, op. cit., Vol. II, p. 451; Auber, op. tit., p. 183; Morse, op. tit., 
Vol. I, p. 102. 

12 North American Keview, Vol. 40, p. 67. 

isMorse, op. tit., Vol. I, p. 105. 

"Father Premare's translation of the Confucian commentator Su Tung-po, quoted 
in Morse, op. tit., Vol. I, p. 112, and S. W. Williams, op. tit., Vol. II, p. 450. 

"Chinese Eepository, Vol. V, p. 334. 
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2. Controversies between citizens of the United States and China may 
be settled by suit brought in the tribunal of the defendant's nationality 
according to the law of the defendant's nationality. An official of the 
plaintiff's nationality may be present. 

3. Disputes between citizens of the United States in China are subject 
to the jurisdiction of the United States. 

4. Controversies between citizens of the United States and citizens or 
subjects of any other government shall be regulated by the treaties exist- 
ing between the United States and such government. 

SOME DEFECTS IN EXTRATERRITORIALITY 

When China declared war against Germany and Austria the treaty 
rights of those countries were abrogated and the right of extraterritoriality 
was taken from them. China has refused to restore those advantages, and 
in the trade agreement which was signed with Germany on May 20, 1921, 
it was provided that the life and property of the nationals of either power 
traveling or residing within the territory of the other shall be under the 
jurisdiction of the local courts. Furthermore, in September, 1920, China 
withdrew recognition from the Eussian Government. This left the Rus- 
sians in China without any official representatives; and their cases must 
now be tried before Chinese officials, acting in place of the Eussian con- 
sular tribunals. These steps toward the abolition of extraterritoriality 
have given China the hope that in the near future the entire system may 
be done away with. Indeed it was with such a hope that the represent- 
atives of the Chinese Eepublic, when presenting their case at the Peace 
Conference at Paris in 1919, requested, among other things, that extra- 
territoriality should be abolished. 

In connection with this request it is necessary to discuss, first, what 
are the disadvantages that are claimed against the system; and secondly, 
whether the laws of China show promise of becoming sufficiently in accord 
with western standards of justice to be acceptable for the government of 
foreigners in that country. 

Before examining the facts, however, it may be pointed out that there 
are strong reasons for expecting an indifferent administration of the law 
under a system of extraterritoriality. A crime is an offense against society 
which society must punish. An aroused public opinion gives vigor to the 
enforcement of the law, demands adequate police protection and jail facil- 
ities and upholds the hands of the judiciary. With public opinion awak- 
ened the machinery of the law will operate smoothly ; but when the public 
slumbers an inevitable inertia results. Under a system of extraterritori- 
ality the injured society is powerless to apply punishment to foreigners 
who offend against it. Foreign officials must pass judgment upon them. 
There is no aroused public sentiment urging the foreign government to a 
vigorous enforcement of its laws. An indifference results, which is only 
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increased by the element of racial prejudice. From this point of view it 
appears that extraterritoriality, however necessary it may have been, has 
a fundamental weakness, and that the true and normal system of criminal 
punishment is that which has grown up with the system of international 
law in the West under which the courts of a country have jurisdiction over 
all crimes committed within the territorial boundaries. 

After extraterritoriality had been in operation for fourteen years in 
China the American Minister, Mr. Eeed, roundly condemned the failure to 
punish adequately Americans who were guilty of crime in that country. 
He said: "We extort from China 'ex-territoriality,' the amenability of 
guilty Americans to our law, and then we deny to our judicial officers the 
means of punishing them. There are consular courts in China to try 
American thieves and burglars and murderers, but there is not a single jail 
where the thief or burglar may be confined. Our consuls in this, as in 
many other particulars, have to appeal to English or French liberality, and 
it often happens that the penitentiary accommodations of England and 
France are inadequate to their own necessities, and the American culprit 
is discharged. ... I consider the exaction of 'ex-territoriality' from 
the Chinese, so long as the United States refuse or neglect to provide the 
means of punishment, an opprobrium of the worst kind. It is as bad as 
the coolie or the opium trade." 16 

This early experience has been corroborated by a number of opinions 
since that date. In 1864 Minister Burlingame wrote to the State Depart- 
ment in regard to the execution of one Buckley for the murder of a 
Captain McKennon : "Such men as . . . Buckley had so long escaped 
punishment that they had come to believe that they could take life with 
impunity. The United States authority was laughed at and our flag was 
made the cover for all the villains in China." 17 The next year Samuel 
Wells Williams, Charge d 'Affaires, wrote: "Cases have already occurred 
in China of aggravated manslaughter, and even of deliberate killing of 
the natives by foreigners, whose crimes have been punished by simple fines 
or mere deportation or short imprisonment; while foreigners strenuously 
insist on full justice when life is taken by the natives, or maiming with 
intent to kill." 18 

In 1871 Mr. Seward, Consul-General at Shanghai, wrote: "It would 
be difficult to say that the extraterritorial system is not often productive 
of injustice to the Chinese. ... A few years ago the Viceroy at Nan- 
king, in presenting a case on behalf of some poor boat people, whose vessel 
had been sunk by a foreign steamer, declared that the frequency of such ac- 
cidents had so aroused the people along the river that he feared they would 

"Sen. Doe. 30, 36th Cong., 1st sess., p. 355. 
"U. S. Foreign Relations, 1864, Part 3, p. 400. 
uslbid., 1865, Part 2, p. 454. 
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endeavor to make reprisals should the foreign courts continue to refuse 
redress. ' ,19 

In 1876 Sir Robert Hart, Inspector General of the Imperial Maritime 
Customs, in speaking of the defects of extraterritoriality, commented as 
follows : ' ' Chinese . . . complain that foreigners assault Chinese with 
impunity; that what China calls murder is invariably excused or made 
manslaughter by foreign courts; that where Chinese law prescribes 
death the offending foreigner is sentenced to only a short imprisonment; 
and that, while the foreigner insists that Chinese shall be punished with 
death where foreign life has been lost, he, on his side, expects China to 
accept a small sum of money in lieu of a death punishment where Chinese 
life is lost." 20 

In 1883 a riot against foreigners occurred in Canton and a large 
amount of property was destroyed. The feelings of the people had been 
aroused by the killing of a Chinese by a British subject while the latter 
was in an intoxicated condition. There was great fear on the part of the 
Chinese that the culprit would either be released or escape with a trifling 
punishment. While they were in this state of mind another Chinese was 
killed by a Portuguese watchman ; and then the trouble broke loose. 21 

A case occurring in 1904 will further illustrate the indifference of 
foreigners to crimes committed against the Chinese. In September of that 
year in Canton an unoffending Chinese of good standing in the community 
was seized by a group of drunken sailors and thrown into the water, where 
he was drowned. All of the witnesses subsequently examined, both foreign 
and Chinese, testified that the crime had been committed by American 
sailors. Mr. Conger, the American Minister, Mr. Rockhill, his successor, 
and the American Consul-General at Canton considered that the identity 
of the culprits as Americans had been established. But no one was ever 
brought to justice for the offense. A great deal of intense feeling was 
aroused in Canton on account of the crime; and the native and foreign 
press was very caustic in commenting on this apparent breaking down of 
justice. The native press in particular contrasted the indifference of the 
American enforcement of the law in this case with the unusual energy 
displayed in demanding redress for crimes committed against foreigners 
by Chinese. The American Government finally paid an indemnity of 
$1,500 to the family of the murdered man. 22 But the feeling was only par- 
tially allayed ; and in the case of the Lienchou murders a year later, when 
five Americans were killed, the Canton correspondent of the North-China 

i»U. S. Foreign Relations, 1871, p. 170. 

2«Morse, op. tit., Vol. II, p. 457. 

2iU. S. Foreign Relations, 1884, p. 46 et seq. 

22U. S. Foreign Relations, 1905, p. 112; North-China Herald, Vol. 73, pp. 960, 1015. 
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Herald attributed the anti- American feeling, which was a partial cause of 
the crime, to the failure of justice in the case of the murder at Canton. 23 

An examination of the adjudicated cases compels the conclusion that 
oftentimes offenses committed by foreigners against the Chinese have not 
been rigorously punished. In a British case, reported in 1897, it was 
alleged that the accused, the quartermaster of an English steamer, had 
pushed a Chinese coolie from a pontoon alongside the steamer into the 
river, with the result that he was drowned. Two Chinese witnesses swore 
positively that they had seen the crime committed, and one Englishman 
swore that he had seen the Chinese slip and fall into the river. It took 
the British jury five minutes to reach a verdict of not guilty. 24 The 
North-China Herald in commenting upon the case said: "The philan- 
thropist who cannot allow that the value of a man's evidence in a court 
of law is affected by his colour, his race or his education might be inclined 
to express some surprise at the issue of the trial." 25 

The failure to apply the law strictly in cases of crimes against the 
Chinese is most to be noted in cases coming before the consular courts. 
Consuls are political officials and more apt than the ordinary judge to be 
influenced by a regard for their own nationals. A few instances of cases 
arising in the United States consular courts will serve to illustrate this 
point. 

In one case the accused was found guilty of entering a Chinese tailor 
shop, knocking down a Chinese boy and attempting to make away with 
some clothing. When the tailor tried to restrain him the accused fired a 
revolver at him. The accused was sentenced to pay five dollars to the 
tailor and was told to leave town. If he returned he would be sentenced 
heavily. 26 Two American sailors, who broke into a Chinese house and 
assaulted the occupants, were fined fifteen dollars each. The Consul said : 
"American sailors must plainly understand that when they come ashore in 
Shanghai they must behave themselves." 27 An American serving as con- 
stable of the river police at Shanghai, in compelling certain Chinese to move 
their boat, kicked and struck one of them, causing his death. He was sen- 
tenced by the American Consul to eighteen months' imprisonment. 28 It is 
difficult to conceive of a case more pregnant with possibilities of inter- 
national hatred than this that a police officer of an alien nationality should 
so brutally mistreat a Chinese subject, and that there should be no recourse 
but submission to the infliction of a comparatively slight penalty upon the 
slayer by a foreign tribunal. 

zsNorth-China Eerald, Vol. 77, p. 373. 

2<Regina vs. Byan, North-China Herald, Vol. 59, p. 280. 

zsNorth-Chma Eerald, Vol. 59, p. 245. 

zeu. S. People vs. Nash, North-China Eerald, May 14, 1903, p. 948. 

27U. S. People vs. McCoy and Taylor, North-China Eerald, July 14, 1905, p. 100. 

28U. S. People vs. J. G. Munz, North-Ghma Eerald, Nov. 4, 1904, p. 1043. 
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Undoubtedly the creation of the United States Court for China in 
1906 had a very beneficial effect upon this situation. The trained judge 
is ostensibly more apt to make a just and impartial application of the law 
than a non-judicial officer. Shortly after this court was established a 
great deal of favorable comment was excited by the prosecutions which 
were instituted in it and which resulted in cleaning out certain disrep- 
utables from among the American element at Shanghai. There is no 
doubt that so far as the cases which come within the jurisdiction of the 
United States Court are concerned there has been little cause for complaint. 
Nevertheless shortly after the opening of this court a case arose which 
brought forth a protest on the part of the Chinese. 

The facts were : In May of 1907 Henry N. Demenil, an American cit- 
izen, was traveling in the Province of Yunnan along the Tibetan frontier, 
contrary to the terms of his passport. The Viceroy of Szechwan had sent 
with him two Chinese soldiers to act as an escort for his protection. Be- 
coming angry with one of the soldiers for his delay while at a small village, 
the American obtained possession of the rifle of the soldier and sought 
to frighten him by firing in his direction. The second shot struck a Tibetan 
lama, who was travelling along the road a short distance away, and killed 
him instantly. The prisoner was acquitted on the grounds that there was 
not the least criminal intent in his act. 29 

The Prince of Ch'ing of the Chinese Foreign Office wrote the United 
States Minister, Mr. Rockhill, as follows: "The decision of the judge that 
the affair was accidental and that no punishment should be inflicted, nor 
even a fine assessed for the lama's death, how can this satisfy the minds 
of men or display justice? . . . After thus taking human life he is not 
convicted of any crime, and is not even fined. The great wrong done the 
murdered man is not in the least atoned for. When the people of Sze- 
chwan and Yunnan hear of this the hair will rise on their heads. . . . 
In this case justice does not shine and the good name of America suffers. ' ' 30 

It was explained to him in reply that a fair trial had been accorded 
the accused, and that according to the Constitution of the United States 
he could not be retried. Furthermore, the American Government was 
unable to furnish compensation to the relatives of the deceased, as had 
been requested ; but it was suggested that a civil suit for damages for the 
death of the lama could be brought against Demenil if he could be found 
within the jurisdiction of a competent court. 31 

In commenting on the general situation, W. W. Willoughby, an emi- 
nent political scientist with experience in China, remarks: "One cannot 
shut his eyes to the fact that there is usually a strong bias in favor of 
his own nationals upon the part of the Consul or other foreign official who 

29U. S. vs. Henry N. Demenil, North-China Herald, Dee. 6, 1907, p. 606. 

sou. S. Foreign Relations, 1909, p. 56. 

nlbid., p. 62. 
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tries the case in which the Chinese are plaintiffs or petitioners." 32 And 
with particular reference to the consular courts, A. M. Latter, barrister- 
at-law at Shanghai, has the following to say: "The first duty of a Consul 
is to protect the interests of his sovereign's subjects; it is scarcely con- 
sistent to add to that duty the task of administering justice when a com- 
plaint is brought against that subject; and the duties of protection of a 
class and the administration of impartial justice between that class and 
others cannot but clash. Only too often is the verdict of the extrater- 
ritorial court a formula as of course 'judgment for the defendant,' and the 
defendant has then every reason to be satisfied that he has an efficient con- 
sular service." 33 

It is impossible for the powers to maintain a sufficient number of 
judicial tribunals in China to handle adequately the disputes that may 
arise throughout that country. In the early days Minister Reed wrote: 
' ' The foreigner who commits a rape or murder a thousand miles from the 
seaboard is to be gently restrained, and remitted to a Consul for trial, 
necessarily at a remote point, where testimony could hardly be obtained 
or ruled on." 3 * There are today not less than 107 cities and towns in 
China that are open to foreign trade and residence. The consular tri- 
bunals are necessarily limited to a very few of these places, the United 
States having consular representatives at fifteen. Some of the other na- 
tions have less than this, Italy, for example, having but five. 35 

Today China is bending every effort to secure her international posi- 
tion on the basis of equality with other nations. Extraterritoriality is a 
distinct impairment of sovereignty. It is a badge of subordination that 
can exist today only against the will of the nation within whose territory 
it is maintained; and it can be maintained there only on account of 
superior force. It thus stands directly in the way of China's growing 
ambitions. 

There are also certain evident disadvantages to foreigners in the sys- 
tem of extraterritoriality. In the first place, as long as this system remains 
in force China must continue, to a great extent, closed to foreign residence. 
At present there are certain open ports at which foreigners may reside 
and trade. Outside of these ports, with the exception of missionaries, who 
have a greater latitude, foreigners cannot permanently reside. Extra- 
territoriality stands as an obstacle in the way of opening China to the 
residence of foreigners on account of their immunity from Chinese law 
and the improbability that the home government will be able to supply a 

32W. W. Willoughby, Foreign Eights and Interests in China, Baltimore, 1920, p. 72. 

s3L<w Quarterly 'Review. XIX, 316, quoted in Willoughby, op. tit., p. 72. 

34 Quoted from the pamphlet of the Chinese National Welfare Society in America, 
The Shantung Question, A Statement of China's Claims together with Important 
Documents Submitted to the Peace Conference in Paris, 1919, p. 164. 

^Almanack de Gotha, 1921, p. 678. 
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sufficient number of consuls or other officials for adequate judicial pur- 
poses. Hence many business opportunities in the interior must be fore- 
gone as it is not possible to establish branch houses with resident foreigners 
in charge. Should extraterritoriality be abolished it is believed that the 
country could be opened to a much greater extent than at present. 36 It may 
be noted, however, that Germany, which has been deprived of the rights 
of extraterritoriality, has not been granted any additional privileges of 
trade and residence. According to the Sino-German Trade Agreement of 
May 20, 1921, German citizens are given the same rights to trade and 
residence as are open to the nationals of third nations. 

Other disadvantages to foreigners are that in their dealings with one 
another they must take into account a confusing difference in laws; there 
is a wasteful duplication of courts; there is a difficulty in dealing with 
certain foreigners because of the inaccessibility of their courts ; and there 
are certain procedural disadvantages resulting from the fact that the court 
has jurisdiction over the person of the defendant only. The plaintiff 
cannot be committed for contempt of court; and should the defendant 
have a good counterclaim to the plaintiff's action he cannot file it in the 
same suit but must start a separate suit in a court of the plaintiff's nation- 
ality. This last is the cause of great inconvenience as the counterclaim 
is a useful device frequently used in actions of a commercial nature. 37 

It may be said, however, that these disadvantages to foreigners do 
not seem to have appealed with any great force to the foreign residents 
of China, who, as will be shown later, seem only too happy to remain 
under the system of extraterritoriality. 

It has been the general policy of the western states to stipulate for a 
withdrawal of extraterritoriality upon condition that the oriental state 
shall bring its laws into accord with the occidental standards. This was 
the case in the withdrawal of extraterritoriality in Japan in 1899. 38 This 
is the case in a number of treaties with Siam, 39 and the stipulation is like- 
wise found in a number of treaties with China, namely with Great Britain 
in 1902, with the United States and Japan in 1903, and with Sweden in 
1908. The clause in the American treaty reads as follows: "The Govern- 
ment of China having expressed a strong desire to reform its judicial sys- 
tem and to bring it into accord with that of western nations, the United 

seSee the article, "The Open Ports of China," by Edward T. Williams, in the 
Geographical "Review, Vol. IX, No. 4, p. 306. 

3?The Imperial Japanese Government vs. The Peninsular and Oriental Co., 1895, 
Appeal Cases 644; "The Government of Foreigners in China," A. M. Latter, Law 
Quarterly Review, "Vol. XIX, p. 316. 

38See Hinckley, op. tit., p. 183; John W. Foster, American Diplomacy in the 
Orient, Boston, 1903, p. 344, et seq. 

3»For the text of the American treaty, negotiated Dec. 16, 1920, see the Congres- 
sional Record, April 27, 1921, p. 663. 
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States agrees to give every assistance to such reform, and will also be pre- 
pared to relinquish extraterritorial rights when satisfied that the state of 
the Chinese laws, the arrangements for their administration, and other 
considerations warrant it in so doing." 

THE CHINESE LEGAL REFORMS 

Until the latter years of the Manchu dynasty the penal code existing 
in China was very antiquated, having been promulgated in 1647. In the 
period succeeding the Boxer outbreak a number of reforms were attempted, 
which finally, after the establishment of the Republic, resulted in the pro- 
visional criminal code of March 30, 1912. Parts of a provisional code for 
criminal procedure are in force, the judiciary has been reorganized and a 
partial codification of commercial law has been effected. The results of 
these enactments has been to remedy, so far as the written law is concerned, 
a great many of the defects of the former system. The important reforms 
may be summarized as follows : 

Reform of the System of Punishments 
The old objectionable penalties have been revised in accordance with 
modern standards. Capital punishment by strangulation is the only 
death penalty retained, and this is inflicted within the prison walls. Ban- 
ishment, wearing of the cangue and whipping with the bamboo have been 
discarded and instead a system of imprisonment and fines in accordance 
with modern ideas has been substituted. 40 A great many cases in which 
mitigation of punishment may be taken into consideration are also pro- 
vided for. 41 

Prison Reforms 
China has made much progress in the abolition of the wretched prison 
conditions which formerly existed. Forty-one modern prisons had been 
established in 1919 in the principal cities. 42 The Rules for the Government 
and Administration of Prisons in China, issued by the Minister of Justice, 
December 1, 1913, are in harmony with modern regulations. They pro- 
vide for prison labor upon useful work for which some remuneration shall 
be paid, rewards for good conduct and punishment for bad, proper sani- 
tation, sufficient food and clothing for the prisoners, adequate heating at 
proper seasons, medical treatment and education of prisoners under eight- 
een years of age and for those above this age who desire it. 

Separation and Independence of the Judiciary 
Probably what will prove to be the most far-reaching and fundamental 
of these reforms is the provision for a separate, independent judiciary, 
trained in the law. The Constitution of Nanking provides as follows : 

^Provisional Criminal Code, Chapter VII. 

aibid., Chapter II. 

*2Pamphlet of Chinese Welfare Society: The Shantung Question, etc., p. 190. 
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Article LI. Judges shall be independent and shall not be subject to 
the interference of higher officials. 

Article LII. Judges, during their continuance in office, shall not have 
their emoluments decreased and shall not be transferred to other offices, 
nor shall they be removed from office except when they are convicted of 
crimes, or of offenses punishable according to law by removal from office. 

A thorough legal education is necessary for judges and professional 
attorneys. 43 Undoubtedly such a system will in time do much to awaken 
a scientific spirit in the application of the law which would have been im- 
possible when the courts were controlled by the executive. In fact, already 
in at least two important cases has the Supreme Court maintained its inde- 
pendence against the President in one instance and Parliament in the 
other. 44 

Procedure Is More Humane 

The old system of torture to extort testimony and confessions has been 
discarded according to the terms of the new law. It is provided that in 
the trial "nobody may thereby be unlawfully subjected to any degrading 
treatment." 45 As to the general rights of the accused during the trial, 
it appears that the procedure follows the continental rather than the Anglo- 
Saxon system. There is a secret preliminary examination with no pro- 
vision for habeas corpus. The jury trial, which was used in the early 
stages of reform, was abandoned after an unsatisfactory experience. No 
provision is made for cross-examination. The procedure during the trial, 
being left to the discretion of the judge, will depend for its fairness largely 
upon the character of the new Chinese judiciary. 40 

The New Courts 

The Law for the organization of the Judiciary provides for three 
grades of courts: (1) the District Court or the court of first instance; 
(2) the High Court or appellate court, established in the provincial capi- 
tals and at Peking; (3) the Supreme Court at Peking. According to the 
statement made by the Chinese representatives at the Peace Conference 

*3"Law of the Organization of the Judiciary," Chap. XII; "Brief Survey of the 
Chinese Judiciary," by W. T. H., Chinese Social and Political Science Review, Vol. V, 
No. 2, p. 169; "Law Reform in China," by Wang Chung-hui, Chinese Social and 
Political Science Review, "Vol. II, No. 2, p. 13. 

"For an account of these two eases see "The Supreme Court in China," by F. T. 
Cheng, Millard's Review of the Far East, May 28, 1921, p. 673. 

"Provisional Regulations of the High Courts and Their Subordinate Courts, 
Article 33. 

4«" The procedure of a trial shall be determined by the judge in accordance with 
the circumstances of the case, without any restrictions." Article 33, above cited; see 
also "Reform in Criminal Procedure," by Wang Chung-hui, Chinese Social and Political 
Science Review, Vol. V, No. 1, p. 1. 
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the Supreme Court and the High Courts have been established and the 
District Courts are in operation in forty-six districts, these being located 
at the more important centers of population. 47 To each of the courts are 
attached procurators or prosecuting attorneys. 

In by far the greater number of districts the old system of courts pre- 
vails, the new courts not having been established. 48 In these districts the 
magistrates or administrative officers retain control of judicial matters. 
These officials are not part of the independent judiciary; but according to 
the plans of the Chinese Government this system will eventually be dis- 
placed by the establishment of the new courts all over China. 49 

From the above description of the different phases of Chinese legal 
reform it can be seen that thorough and scientific plans have been laid to 
replace the former antiquated system with one which is fully equal to those 
existing in western countries. A judicial system, however, involves con- 
siderations that lie deeper than the outward form as expressed in the 
written statute, and there is some evidence that the Chinese Government 
has not been able to put the reforms into full operation. 

Owing to the lack of control of the central government and the failure 
to execute its will throughout the provinces, the new statutes, especially 
as to procedure, have in many cases been disregarded. Dr. W. W. Wil- 
loughby says on this point: 

Indeed, so far as the control by the central government of China of the 
courts in the provinces is concerned, the situation is not as satisfactory 
under the Republic as it was under the Empire. This lack of control was 
illustrated while the writer was in China. The Governor of the Province 
of Chekiang, as an exercise of his own personal judgment, abolished certain 
courts of justice which the Peking Government had established. Upon be- 
ing criticized for so doing, he replied that the act had already been done 
and could not be corrected. He was then admonished in the future to let 
the central government know his intentions when he had in contemplation 
acts of the kind complained of. The Governor thereupon wrote his super- 
iors at Peking that he did not wish to hear anything more about the matter 
since it was his opinion that the central government should never have es- 
tablished the courts in question. 50 

Although the code prohibits the use of torture, yet it has by no means 
been done away with, according to the testimony of a number of mission- 
aries and newspaper correspondents in the interior of China. For example, 
the correspondent of the North-China Daily News for East Szechwan has 
written concerning the disturbed conditions in that province, stating that 

"Pamphlet of Chinese Welfare Society, cited above, p. 188. 

^According to Morse, op. eit., Vol. I, p. 14, there were in 1906, 1470 districts in 
the Chinese provinces and Manchuria. 

49 For a description of the courts see "The Chinese Judiciary," by Yii Chiian- 
chang, Chinese Social and Political Science Beview, Vol. Ill, No. 1, p. 1. 

soWilloughby, op. cit., p. 69. 
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there have been instances in which Chinese have been executed without 
trial and that torture has often been applied to obtain evidence. 51 Eev. 
G. G. Warren, an experienced missionary in that country, tells of several 
instances in the Province of Hunan in which torture has been used as in 
the former days. 52 And Rodney Gilbert, in an article on Russians under 
Chinese Jurisdiction, has set forth a number of instances of cases arising 
since the withdrawal of recognition from the Russian Government in which 
the enlightened criminal procedure above described has not been adhered 
to. 53 

It must be admitted that some of the evidence on this point comes 
from persons who are interested in the maintenance of extraterritoriality 
in China, and their statements must be taken with due allowance for 
partisanship. Nevertheless there is sufficient testimony of this sort to raise 
a serious question as to whether the Chinese administration of justice is, 
or will be in the near future, of such a quality to warrant the relinquish- 
ment of extraterritorial rights. The burden of proof is upon China. 
When that country is able to show affirmatively that the new system of 
laws has been established and is working satisfactorily and normally, then 
the United States should be willing and anxious to abide by her treaty 
promise and, in conjunction with the other powers concerned, relinquish 
our exceptional jurisdiction. 

siln the issue of Jan. 5, 1920, quoted in the article, "Has Extraterritoriality 
Outlived Its Usefulness," American Bar Association Journal, Vol. VI, p. 224. 

52"Tfte Foreigners' Safeguard in China," North-China Herald, April 2, 1921, p. 45. 

ssNorth-China Herald, April 16, 1921, and April 23, 1921. See also North-China 
Herald, Vol. 115, pp. 131, 449, 826; Vol. 118, p. 426; Vol. 122, p. 678. 



